Guidance Note - Core Participants

What is a core participant?

‘Core participant’ is not a technical term. It is not defined in the Inquiries (Scotland) Act 2005or the Inquiries (Scotland) Rules 2007. It is usually understood to refer to a participant who will be expected to have a key role during the inquiry, attending for all or substantial parts of the proceedings, either personally or by their recognised legal representatives, and participating actively in the proceedings by making statements or asking questions, subject to the control of the chairman. Those who are designated as core participants and their representatives will be expected to provide assistance to the Inquiry during its public hearings, which are anticipated to take place over much of 2011.
What is the difference between a core participant and a witness?

The difference is best understood by reference to their roles. A witness is someone who has information relevant to the Inquiry which the Inquiry proposes to take, either orally or in the form of written evidence. A witness may have the opportunity to ask questions in certain limited circumstances, but will not generally take the active part in the Inquiry that is expected of a core participant.
Must core participants and witnesses have legal representation?

It is not obligatory for core participants or witnesses to be legally represented. However, it is usual for core participants to be legally represented. It can be of considerable advantage to the person involved to have legal representation, having regard to the role core participants are expected to play in the proceedings, and the Inquiry may benefit from the efficient and effective participation of skilled lawyers. 

Are core participants and witnesses entitled to have legal representation?

Yes.   However, Rule 6 of the Inquiries (Scotland) Rules 2007enables the chairman to direct that core participants with similar interests share legal representation. Subject to that qualification, if a core participant or any person required or permitted to give evidence or to produce documents appoints a qualified lawyer the chairman must regard that lawyer as the person’s “recognised legal representative”.  In some circumstances the chairman may make awards in respect of the cost of legal representation. 

If I am designated as a core participant, does that mean that I automatically receive funding to be legally represented?

No. If you are designated as a core participant, and you wish to apply for funding, you will be sent an application form to enable you to apply for funding for legal representation. 

How, and for what, can I get funding?

Awards of funding are intended, broadly, to enable those who would not otherwise be able to instruct legal representatives to do so. Section 40 of the Inquiries Act 2005 enables the chairman to award reasonable amounts in respect of legal representation in relation to the Inquiry. Such awards can be made to those attending the Inquiry to give evidence or produce documents and to persons, including core participants, whether individuals or representative bodies, considered by Lord Penrose to have a sufficient interest to justify an award. Rules 17 to 20 of the Inquiries (Scotland) Rules 2007 make more detailed provision in relation to awards. In addition, a Ministerial determination has been made under section 40(4) of the Act setting certain conditions on any such awards. A copy of that determination can be found in the Key Documents section of this website.  The chairman has previously issued Inquiry Procedure Direction No 3.1 - Applications for legal representation at public expense. A copy of that procedure direction can be found in the Procedures section of this website.

What is the role of a recognised legal representative?

The Inquiry is not a trial. It is a process designed to assist the chairman to elicit the information required to enable him to report on the terms of reference.  The procedure is inquisitorial rather than the adversarial procedure normal in the courts. In particular it will be for the chairman, not participants’ legal representatives, to decide what questions are permitted. Most of the questioning of witnesses at oral hearings will normally be done by counsel to the Inquiry.  However Rule 9 of the Inquiries (Scotland) Rules 2007 enables the chairman to permit recognised legal representatives to question witnesses in some circumstances.  Rule 10 enables recognised legal representatives to make opening and closing statements on behalf of those they represent, subject to the chairman’s discretion.   The legal representatives of core participants and others have an important role in assisting in the obtaining of written statements and by suggesting lines of questioning to be taken by counsel to the Inquiry.  

Who can apply to be a core participant?

This is prescribed in Rule 4 of the Inquiries (Scotland) Rules 2007 which enables the chairman to designate as core participants individuals or organisations:
(a)   who played, or may have played, a direct and significant role in relation to the matters to which the Inquiry relates;

(b)   who have a significant interest in an important aspect of the matters to which the Inquiry relates; or

(c)   who may be subject to significant or explicit criticism during the proceedings of the Inquiry or in its report. 

However, no one may be designated a core participant without their consent.

Can a representative body be designated as a core participant?

Yes, as mentioned in the last answer, an organisation may be designated. There may be considerable advantages in designating a representative body that can reflect a wider range of interests than an individual member of that organisation could.
How do I apply to become a core participant?

There is an application form available in the Procedures section of the Inquiry website.  Alternatively, you may contact the Secretary to the Inquiry to request a paper copy. 

What is the deadline for applying to be a core participant?

Applications must be received at the Inquiry offices by 5pm on Wednesday 7 July 2010. Completed applications can be sent by email to info@penroseinquiry.org.uk or by post to the Inquiry Secretary. 

Will everyone who qualifies in terms of Rule 4 of the Inquiries (Scotland) Rules 2007 for core participant status, be designated as a core participant if they apply?

There is no duty under the Inquiries (Scotland) Rules 2007 to designate every applicant who meets the criteria set out in Rule 4.  The chairman is obliged to have regard to his duty under section 17 (3) of the Inquiries (Scotland) Act 2005 to avoid unnecessary cost, and selection among qualifying applicants may be necessary in the best interests of the efficient and cost-effective management of the Inquiry, for example, to avoid unnecessary repetition. Some common themes are likely to emerge which may make it possible to select representative core participants who are able to reflect a class of interests. Lord Penrose’s intention will be to ensure sufficient representation of any class of interests to enable reliable conclusions to be reached expeditiously and without undue expense. Consequently, not everyone who applies, and meets the criteria, will be designated as a core participant. 

If I have already given a written statement to the Inquiry, does that mean that I will qualify to become a core participant?

No. The approach outlined in the last answer will be followed whether or not the applicant has already given a written statement to the Inquiry.

What are core participants entitled to do within the Inquiry?

                                                                                                                         

A core participant, or their recognised legal representative, may, unless Lord Penrose directs otherwise, make an opening and closing statement to the Inquiry. Core participants do not have the right to give oral evidence at the public hearings but may be permitted to do so at the chairman’s discretion. In common with other witnesses, a written statement would be required before oral testimony could be given by a core participant. The chairman may permit a core participant, or their recognised legal representative, to examine any witness giving oral evidence.  But there is no right to ‘cross-examine’ witnesses. Rule 9(5) of the Inquiries (Scotland) Rules 2007 sets out conditions about the scope of questions which have to be met before the chairman may give permission for the questions to be asked.

If I am a designated as a core participant, is this for the whole remaining period of the Inquiry?

Not necessarily. Core participant status may be conferred at any time and withdrawn at any time and may be conferred for specified time periods. 

If you require any further information please contact the Inquiry Secretary, Maria McCann, The Penrose Inquiry, 44 Drumsheugh Gardens, Edinburgh  EH3 7SW, 0131 528 5224 or alternatively e-mail: info@penroseinquiry.org.uk.
