PENROSE INQUIRY

NOTE ON DESIGNATION OF CORE PARTICIPANTS

This note relates to a decision of the chairman on the designation of core participants following discussion on and after 10 August 2010. 

At 10 August 2010, the preliminary report of the Inquiry’s investigations was due for publication. It has now been published. The aim of that work was to establish as much as possible of the factual history of events, to identify the developing state of medical and scientific knowledge over the reference period, and to identify the controversial facts and issues arising from the terms of reference that required further investigation. 

As the inquiry moves towards its second phase, involving public hearings on areas of controversy, there will be further investigations to carry out, and more direct involvement with individuals and groups having particular interests in the issues before the inquiry. 

Subject to any provisions of the Inquiries Act 2005 and of any Rules under section 41 regulating or having a bearing on procedure, the procedure and conduct of an inquiry under the Act are to be such as the chairman of the inquiry may direct: section 17 (1). There are provisions that qualify the chairman’s discretion.

Section 17 (3) of the 2005 Act imposes two duties on the chairman: the first is to act with fairness and the second requires the chairman to have regard to the need to avoid any unnecessary cost. An obligation to act fairly would have been implied without specific stipulation, as would the requirement for impartiality specifically provided for in section 9. Fairness and impartiality are fundamental requirements of any statutory inquiry. The Parliamentary history of the provision indicates that these two obligations in section 17 (3) may be interrelated, notwithstanding the word ‘also’. The reference to fairness was introduced in the course of proceedings in Parliament after the introduction of the duty to have regard to the need to avoid unnecessary expense. The juxtaposition of the two duties suggests that the chairman’s duty to have regard to economy must not be allowed to inhibit his duty to act fairly. Nevertheless, exercising restraint on the costs of inquiries is a clear obligation that the chairman cannot ignore.

Other provisions of the Act have little bearing on the present issues. But the Inquiries (Scotland) Rules 2007 do limit the chairman’s powers in certain respects. The Rules envisage the designation of ‘core participants’ for the purposes of the inquiry. The 2007 Rules define ‘core participant’ as a ‘person designated as such under rule 4’. Rule 4 refers to two classes of potential core participants that are not material for present purposes: those who played or may have played a direct and significant role in relation to the matters to which the inquiry relates, and those who may be subject to significant or explicit criticism during the inquiry or in its report. So far as material, the rule provides:

“(1) The chairman may designate a person as a core participant at any time during the course of the inquiry (but only with the consent of that person).

(2) In deciding whether to designate a person as a core participant the chairman must have particular regard for the desirability of including as core participants persons who- 

(b) have a significant interest in an important aspect of the matters to which the inquiry relates..”

Section 43 of the Act provides definitions of a number of expressions. “Interested party” (an expression of limited application in the Act itself: sections 9 and 12) is defined as “a person with a particularly significant interest in the proceedings or outcome of the inquiry”. It appears to indicate that there is a hierarchy of interests for the purposes of the statutory scheme, but it is difficult to draw any inference of importance from that in construing rule 4.

Core participants have certain privileges relating to active involvement in the proceedings of the inquiry. In terms of rule 5 (1), a qualified lawyer appointed by a core participant must be regarded as the person’s recognised legal representative (subject to certain over-riding powers of the chairman in rule 6 which are not material at this point), and there may be a legal team: rule 7. The core participant’s lawyer may be directed to conduct the examination of certain witnesses: rule 9 (2), and may be allowed to examine any witness giving oral evidence: rule 9 (4). The recognised legal representative of a core participant may make an opening and a closing statement, subject to the chairman’s veto: rule 10. And there are provisions entitling the core participant and his legal representative to an advance copy of the report. 

While these rules may lack specification of the role of the core participant in many respects, the general position is reasonably clear in one respect. The core participant is a person who, with or without legal representation, is designated by the chairman in the expectation that he or she will take an active part in the proceedings of the inquiry, either throughout its proceedings or for a material part of them. 

It is in the nature of a wide-ranging inquiry that the terms of reference may not identify all of the persons having an appropriate interest in the proceedings. In some cases the terms of reference will identify persons as having a significant interest in the matters to which the inquiry relates: the subject matter of the inquiry may relate directly to those persons or, in the case of a deceased individual, to his or her surviving relatives. On that basis the representatives of the deceased individuals identified in term of reference 6 were designated core participants. Given their general interest, the Haemophilia Society was also designated under rule 4 (2) (b). The Common Services Agency, the fourteen area Health Boards and Scottish Ministers were designated under the other provisions of rule 4 (2).

There was a long campaign supporting an inquiry, and some individuals were known to have an interest because of their participation in it. The inquiry also had the benefit of statements from a number of patients and relatives of patients which identified their interests in the subject matter of the inquiry. But it was clear that there were many more people with direct and substantial interests who had not identified themselves in any way. Accordingly, a public invitation was extended to interested people to apply for designation. The rules do not provide for that procedure. But it appeared necessary to ensure that an adequate supply of information was available to instruct the process of designation in this case. The information the chairman requires to designate a person as a core participant may come from any source. 

By 10 August 2010 seventy-nine applications had been received from patients and relatives of patients, and a few additional applications were expected. Five, relating to term of reference 6, had been granted on 16 July 2010, as had the application of the Haemophilia Society. Two had been withdrawn, and the status of one was uncertain. For practical purposes over seventy applications were outstanding. In inviting applications, it was noted that there was no duty under the 2007 Rules to designate every applicant who met the criteria set out in Rule 4, and that the chairman was obliged to have regard to his duty under section 17 (3) of the 2005 Act to avoid unnecessary cost. Selection among qualifying applicants might be necessary in the best interests of the efficient and cost-effective management of the Inquiry, for example, to avoid unnecessary repetition. It was envisaged that some common themes were likely to emerge which might make it possible to select representative core participants who were able to reflect a class of interests. The purpose of the exercise was to be to ensure sufficient representation of any class of interests to enable reliable conclusions to be reached expeditiously and without undue expense. Consequently, not everyone who applied, and met the criteria, would be designated as a core participant. 

It became clear that most, if not all, applicants were represented by Messrs Thompsons, Solicitors, and on 16 July 2010, further guidance was given to them. There were then sixty-six applications outstanding. It was noted:

“…Lord Penrose proposes to designate core participants on a selective basis from the 66 outstanding applications from your clients. He proposes to designate core participants (a) to reflect the distinct interests that can be identified from the circumstances set out in the applications and any relevant witness statements and (b) to ensure that no more core participants are designated than is sufficient to ensure that you are adequately instructed to represent those interests at the hearings. Examples of the distinct interests he has in mind are those of persons infected with HCV and/or HIV as a result of treatment:
·        For Haemophilia A,

·        For Haemophilia B,

·        For von Willebrand’s disease, or

·        By way of blood transfusion.”

On 5 August 2010 intimation was given of some themes that had emerged which might form foci for further investigation. In the event nothing turns on these for present purposes.

A hearing was arranged for 10 August to consider submissions on the approach proposed to designation of core participants. Mr Di Rollo, Q.C., instructed by Messrs Thompsons at this stage for those who had submitted applications, submitted that all applicants who fell within the terms of reference should be designated. Some applications disclosed that the applicant had been infected outwith Scotland, and he accepted that they could not be designated. Some had been treated for their underlying conditions in Scotland and in England or abroad. Mr Di Rollo argued that they were entitled to designation because they may have been infected by the NHS in Scotland and that was a sufficient basis for designation. In his submission, it was not an issue whether they had in fact been infected in Scotland: a person who acquired infection in England or abroad but who was later treated for that infection in Scotland had an adequate interest.

The inquiry is a Scottish inquiry in terms of the Inquiries Act 2005, and, as such, its terms of reference are subject to section 28 (2): they must not require the inquiry to determine any fact or to make any recommendation that is not wholly or primarily concerned with a Scottish matter, that is a matter that relates to Scotland and is not a reserved matter within the meaning of the Scotland Act 1998. That requirement is reflected in the terms of reference specified by the Deputy First Minister and Cabinet Secretary for Health and Wellbeing. The inquiry is concerned with NHS systems in place in Scotland relating, broadly, to blood and blood products; the circumstances in which patients treated by the NHS in Scotland became infected with particular diseases; the NHS response, in Scotland, to those infected and their families; and to particularly Scottish factors bearing on the consequences for those patients and their families. 

The case of an individual who may or may not have been infected in Scotland by NHS treatment here cannot be said to raise issues of fact that are wholly or primarily concerned with a Scottish matter. Investigation of the circumstances would inevitably involve investigations of the acts or omissions of health authorities or agencies outwith Scotland, and in one case of the Ministry of Defence in Saudi Arabia. Those are reserved matters; section 28 (4) would preclude investigation of the circumstances; and on any view the individuals would not be in a position to instruct solicitors on matters relevant to the inquiry without dealing with matters which were not within the terms of reference of this inquiry. 

I shall refuse the applications that fall within these groups. The identities of the individuals in question will be communicated to Messrs Thompsons. It would not be appropriate to disclose them publicly: there is no public interest in the identities of persons who are not designated as core participants.

So far as the remaining applicants are concerned, some lack the information one would require to form a firm view whether they fall within rule 4 (2) (b). It would be inappropriate to give full effect to Mr Di Rollo’s submission even if it were accepted. But there are many who meet the test in the rules of disclosing a significant interest in an important aspect of the matters to which the inquiry relates. The issue whether they should all be designated, or a selection only of them, arises.

It is of interest that the Scottish rules differ from the rules applicable to inquiries instructed by United Kingdom Ministers, which would apply inter alia where the subject matter of the inquiry related to a reserved matter, such as an event happening in Scotland. The UK rules provide that the chairman ‘must in particular consider whether – the person has a significant interest in an important aspect of the matters to which the inquiry relates’. The Scottish rules, which are later in date, provide that the chairman must have particular regard for the desirability of including as core participants persons who ‘have a significant interest in an important aspect of the matters to which the inquiry relates’. It appears that the distinction must have been drawn to achieve some intelligible aim which the UK rules did not address.  It appears that the purpose of the Scottish rule may have been to narrow the chairman’s discretion by requiring him to have particular regard to the predicate: that it is desirable to include as core participants persons with an interest of the kind identified.  

A further distinction of the Scottish provision is the substitution of the plural for the singular. The UK provision applies to each individual prospective core participant. In each case the factor has to be taken into account. The Scottish provision is not directed at the individual. It is apparently concerned with ensuring that the significant interests are represented by appropriate core participants. That appears to make good sense. The provision cannot have been intended to require that every person with a relevant interest was included. If it were so read it would the chairman to consider whether every potentially designated person had been identified and proposed for designation subject to the person’s over-riding right to withhold consent. 

A Minister may cause an inquiry to be held under the 2005 Act where it appears to him that particular events have caused or are capable of causing public concern, or that there is public concern that particular events may have occurred. An event may involve one individual, a number of individuals, or even the whole population. For example, at one end of the spectrum, the production and sale of products from cloned animals, such as cattle, potentially affects the whole meat-consuming population of the United Kingdom. At the other, the death of a person in custody involves one individual who has died. The first perhaps obviously causes public concern. But the second may equally be a cause of public concern because every citizen has an interest in the due administration of the criminal law. In the second case, the relatives of the deceased prisoner would be obvious candidates for designation as core participants in any inquiry under the Act. In the first case, the identification of potential core participants allows of no such easy answer. Superficially every meat consuming individual has a significant interest in the characteristics of the product coming to market. 

The rules could have stated that every person who met the criteria set out in rule 4 (2) (b) must be designated a core participant. They do not. The chairman has discretion whether to designate a person a core participant. In the examples mentioned, it would not be a reasonable exercise of discretion to admit the whole population as core participants. Nor would it be a reasonable exercise of discretion to designate every member of the population who chose to apply for core participation: that would be to delegate the discretionary power to those who applied, who might be wholly unrepresentative of the population as a whole. To do so would be doubly wrong: it would be an abnegation of the chairman’s responsibility to exercise the discretion conferred on him, and it would involve the application of an inappropriate selection criterion. 

Where there are many potential core participants, the primary criterion must be related to the terms of the reference of the inquiry. The purpose of the designation must be related to the fulfilment of the remit. The chairman must have in mind the desirability of designating, or seeking to designate, persons who satisfy the criteria set out in the rule.  But it appears clear that it could never be ‘desirable’ to designate every individual who satisfied those criteria where the widest public interest was involved. Attempting to engage everyone with a relevant interest, subject to consent, would be an impossible task. The inquiry would never end. Perhaps more importantly, unless every qualifying individual agreed to be a core participant, the designated group would never be more than a particular selection from the potential class. The inquiry would in the final analysis require to reach generalised conclusions on the basis of the particular examples available. In exercising the discretion provided, the chairman of any wide ranging inquiry would inevitably be driven to selection of participants, and in the end to drawing inferences from the contributions of a group forming part only of the total constituency. 

The purpose of rule 4 appears clearly to be to enable the chairman to take the steps that are necessary in his discretion to engage the participation in the inquiry of persons who, by becoming core participants with the privileges the rules confer, can contribute to the effective investigation of the facts in question. It will be desirable to take steps, in the chairman’s discretion, to ensure that those interested are represented. 

The proper exercise of the discretion requires one to balance a number of factors: the obligation to have regard to the factors set out in rule 4 (2); the need to ensure that those who are designated adequately illustrate the range of interests that are addressed by the inquiry’s terms of reference; the obligation to act with fairness; the need to control the total volume of information so that only that which is relevant and material is presented to the inquiry to inform its findings, and in particular to avoid the risk of exceeding the capacity of the inquiry to form views within the scope of the remit; and, specifically, to enable the chairman to satisfy his statutory duty to avoid unnecessary cost: section 17.

Mr Di Rollo was unable to assist in the application of a discretionary selection test. He represented the whole group of outstanding applicants, and was not instructed to distinguish among them. 

Having considered the issue I was satisfied that there should be selection, and that appropriate groupings of interests would be:
·        Transfusion cases up to and including 1979; 

·        Transfusion cases in the 1980s; 

·        Transfusion cases in the 1990s; 

·        Hepatitis C cases associated with Haemophilia A up to and including 1979; 

·        Hepatitis C cases associated with Haemophilia A in the 1980s; 

·        Hepatitis C cases associated with Haemophilia B up to and including 1979; 

·        Hepatitis C cases associated with Haemophilia B in the 1980s; and 

·        HIV cases associated with Haemophilia A or B. 

There are three applications in the final category and I proposed that they should all be designated since among them they raised a range of issues that could not adequately be dealt with other than by reference to the total information provided.

The other groups included varying numbers of applicants with a greater or lesser contribution to make to the overall picture. Taken along with the cases identified in term of reference 6, a number of individuals were designated provisionally. Their identities were disclosed in the first instance to Messrs Thompsons alone.

In arriving at the selection, the aims were those set out above: to ensure that the legal teams representing the patient interests had a sufficiently wide range of sources to provide the instructions required (a) to reflect the distinct interests that could be identified from the circumstances set out in the applications and any relevant witness statements and (b) to ensure that no more core participants were designated than were sufficient to ensure that they were adequately instructed to represent those interests at future hearings. I considered that it was highly desirable that there should be a settled list of designated persons to provide continuity of representation at the next material stages in the inquiry’s procedure.

I have not disposed of the other applications. The Inquiries (Scotland) Rules 2007 provide that a person may be designated a core participant at any time during the course of the inquiry, and that the designation may be terminated before the end of the inquiry. Designation at this stage does not exhaust the chairman’s discretion. And it may be that further investigation, by the inquiry team or by the solicitors, may identify interests that are not adequately covered by the designations made but might be covered by other applicants, or by others as yet unidentified. 

Having made and intimated an appropriate selection of potential core participants, an issue arose whether it was necessary for the identities of those who were finally designated core participants to be published. My preliminary view was that publication was appropriate. However, it was clear that no individual’s identity should be disclosed publicly without his or her consent to being designated on that basis.  The provisional designations were conditional on Messrs Thompsons intimating to the inquiry the consent of each individual to designation on the understanding that his or her identity would be published. 

A number of factors suggested that identification might become inevitable and it appeared that no assurance could be given by the inquiry that anonymity could be protected at all stages of future procedure if core participants were to take an active part in the proceedings. 

All other applicants for core participant designation, and indeed all other members of the sub-groups of interests indicated, might have an interest in knowing who had been selected to illustrate the circumstances of the group in providing information to the solicitors and counsel acting for patients and their families. If it became necessary, informing them of the decisions on designation might so widen disclosure that any attempt to preserve anonymity would be likely to prove illusory. 

I deferred publication until the individuals involved had an opportunity to consider their positions. 

In the course of further discussions, which have taken longer than anticipated, I have received representations on behalf of a number of potential core participants that, notwithstanding the points made above, anonymity was essential for protection of the core participants and their families from intrusive public interest, and that participation would be declined if the inquiry published their names and group interests. 

The individuals selected were chosen carefully to illustrate the range of issues on which the solicitors and counsel will require instructions. Loss of a significant number of those selected could jeopardise the investigation. In the circumstances, I have come to the view that publication can in general be restricted to the initials of the core participants selected to illustrate all patient interests, together with a statement of the class of interest under which they have been selected. There are two exceptions to this:

So far as the deceased patients identified in the terms of reference are concerned, their names are already in the public domain. Their personal representatives will be identified by name and designation as such personal representatives. Some of the individuals selected wish their names to be published, and some would publish their designation whatever the inquiry did. There is no public interest to be served in denying their request for publicity, and they will therefore be named and the group in which they are included will be identified.

This note and a list of the core participants who have been designated will be published on that basis. 

In order to ensure fairness to all concerned, the identities of all designated core participants require to be disclosed to other core participants, and in particular it will be necessary to disclose the identities of the selected individuals to the Haemophilia Society, the designated Scottish Health Service bodies and Scottish Ministers. The exploration of the issues raised cannot be conducted fairly if those participating in the inquiry do not know the source of the material put to them or the questions raised with them.  The Society has an interest in ensuring that those selected do illustrate the circumstances relevant to their position.  Disclosure will be subject to explicit undertakings of confidentiality. 

Rt. Hon. Lord Penrose 
30 September 2010

Appendix A - Designated core participants

Transfusion cases up to and including 1979

JF
Transfusion cases in the 1980s

EF

KM  

Transfusion cases in the 1990s

No designation [Mrs Annie Laing, as representative of Alexander Laing deceased, is already designated and covers that interest] 

Hepatitis C cases associated with Haemophilia A up to and including 1979

FM

PD

Hepatitis C cases associated with Haemophilia A in the 1980s 

MM 

BW

Hepatitis C cases associated with Haemophilia B up to and including 1979

DB

IB

JD   

Hepatitis C cases associated with Haemophilia B in the 1980s

RM

HIV cases associated with Haemophilia A or B

JM

GM
KM2  

Appendix B - Refused applications
Eight individuals whose names are being withheld for reasons of confidentiality 
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