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GUIDANCE ON THE ORAL HEARINGS
1.
This Note sets out general guidance on:

· What the Penrose Inquiry will expect from Core Participants and their legal representatives and from witnesses giving oral evidence to the Inquiry; and 

· What may be expected from the Inquiry team.
2.
It is not prescriptive: rather it reflects the Chairman’s guidance on what is required for the effective and efficient conduct of proceedings. It does not override relevant statutory and regulatory requirements. And the guidance may require to be relaxed or altered as circumstances demand.  

Hearings venue and Sitting Arrangements 
3.
The hearings will be held at the Clydesdale Bank Plaza (Ground Floor), 50 Lothian Road, Edinburgh, EH3 9YB.
4.
Hearings will generally be held from Tuesday to Friday (although there may be exceptions to this). 

5.
Hearings will commence at 9.30am, with a morning break and will generally finish at 4pm. There will be an hour for lunch, from 1pm to 2pm. 

Attendance of Witnesses
6.
All witnesses who are required to attend will be sent a Notice by the Chairman under section 21(1) of the Inquiries Act 2005. 

7.
The Inquiry will endeavour to give witnesses as much advance warning as possible of their date of attendance. 

Intimation of Witness List to Legal Representatives
8.
The hearings are being conducted on a topic-driven basis, and, so far as practicable, all evidence related to a given topic will be heard together. The Inquiry will aim to release to the Core Participants’ legal representatives a list of all witnesses required to attend to give evidence related to a topic, four weeks before the commencement of the hearings in relation to that topic. Where a topic has to be dealt with at more than one hearing, the timetable for release of witnesses’ names will be adapted to ensure similar notice.
Publication of Witness Timetable
9.
The Inquiry will publish at its website, and update so far as practicable, a witness timetable showing which witnesses are scheduled to give their evidence on which day on a particular topic. It is not possible to predict, in advance, with 100% accuracy the length of time each topic or each witness will take. Accordingly it may not be possible to identify in advance the precise day on which any one witness is first required to attend. Also, it is likely that some witnesses may be asked to give evidence in respect of more than one topic and may, therefore, be required to attend more than one hearing. Re-scheduling may also be required. The Inquiry will endeavour to provide as much notice as possible of any changes.
Anonymity and Protection of Identity of Witnesses who are Patients and Relatives of Patients with Hepatitis C and/or HIV

10.
The Inquiry has received statements from a substantial number of patients and relatives of patients, some requiring strict anonymity and some willing to have personal details disclosed publicly. Except in relation to the deaths referred to in Term of Reference 6, the Inquiry will not make specific findings in fact relating to identified patients or families. The evidence of patients and relatives of patients is relevant to the particular adverse consequences of infection, and systemic issues related to the care of patients, in the case of Scottish patients generally. With that in mind, a selection of witnesses will be called to provide illustrative insight into conditions in Scotland. Having regard to the response to the Preliminary Report, the evidence in the Preliminary Report, and the written statements of other patient witnesses and their relatives, is likely to be uncontroversial in most respects. 

11.
The Chairman has taken the view that it is conducive to the Inquiry fulfilling its terms of reference if patients and relatives of patients who are led in evidence into the adverse consequences for patients and their families of infection with Hepatitis C and HIV do not have their names and identity revealed publicly in the course of the proceedings or the final report, even if some individuals are prepared for the Inquiry to do so. In that way, all such sources of evidence, written and oral, can be dealt with on an equal footing.
12
The Inquiry will preserve such witnesses’ anonymity and identity through a number of mechanisms:

· Redacted copies of such witnesses’ written witness statements will be available only to the legal representatives of Core Participants, and will be provided only where they have given confidentiality undertakings; 
· Provided that appropriate confidentiality undertakings are in place, the Inquiry will aim to release statements four weeks before the commencement of hearings related to the topic in question; 
· Restriction Orders will be made to restrict who may attend the hearings when these witnesses are giving their oral evidence and/or to prevent the disclosure or publication of their oral evidence or documents revealing their names and identity; and 
· By providing the witness with a pseudonym under which they will give their oral evidence.

13.
The inquiry cannot prevent a witness from revealing his or her name and identity outwith the Inquiry proceedings. However, any witness choosing to reveal personal information in this way should ensure that he or she does not compromise, in any way, the anonymity and identity of other such witnesses. Restriction Orders will apply to prohibit such conduct. 
14.
For the avoidance of doubt, the personal representatives of the named deceased in Term of Reference 6 do not fall within the class of witness described in paragraphs 10 - 12. 
Anonymity

15.
Witnesses are reminded that the Inquiry has already made provision regarding the redaction of names, other personal information and application for anonymisation, in documents provided to the Inquiry. For further details please refer to: Procedure Direction No 1 – Production of Documents to the Inquiry. 
16.
Witnesses are also reminded that provision is made in section 19 of the Inquiries Act 2005 regarding restrictions placed on attendance at inquiries and the disclosure or publication of any evidence or documents given to an inquiry. Applications can be made to the Chairman in appropriate circumstances. Any interested person is advised to seek their own legal advice. 
Access to documents to be referred to during hearings
17.
The Preliminary Report contains much material which is relevant to the hearings. Where Inquiry Counsel intends to refer to material at the hearings which has not been released with the Preliminary Report, the Inquiry will aim to release this further material to the legal representatives of Core Participants and, where considered necessary, witnesses, four weeks before the start of the particular topic to which the material relates. There may, however, be circumstances in which documents have to be released after this target release date. 

18.
Where a witness intends to refer to a document during his or her evidence which has not been disclosed to the Inquiry, the document should be sent to the Inquiry as soon as practicable and, in any event, no later than two weeks before the start of the topic to which the document relates. For details on the production of documents to the Inquiry, witnesses should refer to Procedure Direction No 1 – Production of Documents to the Inquiry. 
Late Production of Documents

19.
 No document tendered to the Inquiry later than two weeks prior to the start of the topic to which the document relates may be put to any witness or otherwise introduced into evidence without the consent of the Chairman. Where any document is tendered late the Chairman will consider whether to admit the material, and, if tendered in the course of a hearing, may adjourn the hearing to allow Inquiry Counsel and legal representatives to consider the document or documents and make submissions. 

Giving Evidence under Oath or by Affirmation

20.
Witnesses will be required either to take an oath or to affirm before giving their evidence. 
Request by legal representative to question a witness
21.
Under Rule 9 of the Inquiries (Scotland) Rules 2007 the Chairman and Counsel to the Inquiry are empowered to ask questions of a witness. The opportunities for questioning by the witness’s own legal representative and by other legal representatives will be subject to those rules. It is recognised, however, that in the interests of efficiency and cost effectiveness some additional guidance may assist participants.
22.
The questioning of witnesses will primarily be carried out by Inquiry Counsel. Where a topic is thought to raise, in the case of any witness, a particular question or line of questioning of importance to Core Participants, or relevant to a position they wish to present, the legal representatives of Core Participants are asked to submit, in writing, a brief description of the issues proposed for questioning to the Inquiry Secretary, no later than seven days before the witness is to give evidence. In consultation with Inquiry Counsel, the Chairman will decide whether to permit such questioning either by Inquiry Counsel or Counsel for the Core Participant and, if appropriate, on what conditions.  
23.
Where a question or line of questioning could not reasonably be anticipated in advance and arises as the evidence is heard, the Chairman wishes to ensure that sufficient time is given to relevant additional matters without disrupting the proper flow of proceedings. Accordingly, after Inquiry Counsel has concluded questioning, legal representatives with suggested questions or lines of questioning may ask for a short adjournment to discuss additional questioning with Inquiry Counsel. Where a matter remains unresolved Inquiry Counsel or legal representatives may bring the matter before the Chairman for a decision whether to permit such questioning either by Inquiry Counsel or Counsel for the Core Participant and, if appropriate, on what conditions.  

Transcripts 
24.
Core Participants’ legal representatives will have instant access to unredacted real-time transcripts of the evidence via the laptop provided by the Inquiry at the hearings. 

25.
Within 24 hours of the close of each open daily hearing a transcript of the day’s evidence, together with copies of statements and documents referred to in the course of evidence which have not otherwise been published, will be available on the Inquiry website, subject to redaction where required. 

26.
In the case of private hearings (where a Restriction Order has been made) Core Participants’ legal representatives will have instant access to unredacted real-time transcripts of the evidence via the laptop provided by the Inquiry at the hearings. For those witnesses who give evidence in private and who wish to have a copy their evidence, this can be obtained from the Inquiry offices at the hearings venue. Where possible, a redacted transcript from the private hearings will be placed on the Inquiry website as soon as practicable after the close of each private hearing, together with redacted copies of statements and documents referred to in the course of evidence which have  not otherwise been published. 
Travel and Subsistence Expenses and Compensation for Loss of Time

27.
The Chairman may award reasonable amounts to a person to compensate for loss of time, or for travel and subsistence in attending the Inquiry to give evidence. For further details on the criteria and application process please refer to:
· Procedure Direction No 2.1 – Travel and Subsistence Expenses

· Procedure Direction No 4.1 – Compensation for Loss of Time
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